In discussing proper methods of statutory construction, Mr. Justice Frankfurter once wrote that, "it makes a great deal of difference whether you start with an answer or with a problem." 1 This perceptive observation is equally applicable to the entire judicial process. It was Holmes who taught us to focus upon the inarticulate major premise, 2 for no doctrine is any more valid than the postulates from which it is derived, no matter how impeccable may be its logic. Unless I misread the current antitrust rulings of the Supreme Court, their premises appear to run counter to the history, philosophy, purposes and language of our antitrust statutes and jurisprudence. The Court has gradually been moving toward condemnation of all contractual restrictions on trade and restatement of antitrust principles in absolute terms. 3 Its new major premises are unrelated to the preservation of competition and the prevention of monopoly; it seems to be enough if the contract restrains and thus limits the economic freedom of the parties. According to Mr. Justice Black, speaking for a unanimous Court in FTC v. Brown Shoe, 4 the central policy of the antitrust laws is to prohibit "contracts which take away freedom of purchasers to buy in an open market."r Similarly, last year in Pennington,G Mr. Justice White stated that "restraints upon the freedom of economic units to act according to their own choice and discretion... run counter to antitrust policy." Frankfurter, Some Reflections on the Reading of Statutes, 47 COLUM. L. REy. 527, 59(1947) . tain benefits available, free of charge, to those independents who agree to "concentrate" their purchases on Brown's make of shoes and not to buy, stock or resell competing lines. 16 Over 760 retailers entered into this program, 17 either by formal written agreement or orally. Pursuant to the arrangement, the franchisees purchased an average of 75% of their shoe requirements from Brown,' 8 amounting to more than $24-y-2 million annually, 9 and representing approximately 1% of total shoe sales nationally. 20 The Commission 2 ' held that Brown's purchase system constituted an unfair trade practice under Section 5 of the Federal Trade Commission Act because it "effectively foreclosed [Brown's] competitors from selling to a significant number of retail shoe stores .... ',22 Alternatively, the Commission went on to find that the record also established a "prospective competitive impact" 23 sufficient to meet the standard of illegality of Section 3 of the Clayton Act. at 21144. The number of stores under the franchise plan was also ap. proximately 1% of the national number of retail shoe outlets, not including cobbler shops, drug stores and other outlets with a limited selection or a small proportion of shoes to total inventory. Ibid. Under any reasonable standard, the amount of business foreclosed was accordingly minimal. The 760 franchised stores being 1% of some 70,000 outlets, and Brown's $25 million in franchise sales constituting 1% of approximately $2.5 billion in annual shoe sales, Brown's competitors still had open to them some 69,300 stores and 2 billion 200 million dollars worth of business.
[21.] The Commission's opinion was written by Chairman Dixon. Commissioners Anderson and Higginbotham did not participate, and Commissioner Elman concurred in the decision and order but not in the Commission's opinion. Chairman Dixon's opinion thus represented the views of himself and Commissioner MacIntyre.
[ On appeal, the Eighth Circuit reversed,2 holding that there had been a failure to prove an exclusive dealing arrangement violative of either statute.
The Supreme Court, in setting aside the decision of the Court of Appeals and reinstating the Commission's order, confined itself to the Section 5 holding. Relying on the Commission's "broad power" to declare unfair "trade practices which conflict with the basic policies of the Sherman and Clayton Acts even though.., not actually [violative of] these laws," 26 the Court held that it was unnecessary for the Commission to find a reasonable likelihood of a substantial lessening of competition, the sine qua non of a Section 3 violation. This was because "the Commission has power... to arrest trade restraints in their incipiency," 27 and Brown's program "conflicts with the central policy of both § 1 of the Sherman Act and § 3 of the Clayton Act against contracts which take away freedom of purchasers to buy in an open market." 2 Significantly, the Court did not characterize this central policy as curbing unreasonable restrictions on purchasers' freedom or preventing restraints which may substantially lessen competition. Rather, the freedom to which it refers is absolute and unqualified.
I have discussed exclusive dealing arrangements at various times in this series of annual reviews. 2 9 Repeated comment was necessary because the views of both the Supreme Court 0 and the Commission 1 have oscillated on the applicable standard of illegality, and sometimes divergently.
Without repeating my prior analysis of the legislative history, suffice it to say that Congress, after mature and careful deliberation in 1914, was unwilling to leave the legality of exclusives to the uncontrolled discretion of the Federal Trade Commission, but specifically legislated on the problem in Section 3.32 [ where Mr. Justice Frankfurter fashioned a rule of comparative quantitative substantiality-if the market share foreclosed by the exclusive is substantial, the statute has been violated. Several years later, in Maico 8 the Commission held that, even though the courts might be ill-equipped to make a discriminating economic analysis to determine the impact of an exclusive on competition, it, as an expert body, could and would make such an investigation in assessing its legality.
The Supreme Court's ruling in Motion Picture Advertising, 0 decided the same year as Maico, added to the confusion. In that case Mr. Justice Douglas, in a broad dictum, suggested that in challenging exclusives under Section 5, the Commission might apply an even more stringent standard of illegality than Standard Stations provided for Section 3 cases.
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But the pendulum continued to swing back and forth. Within a span of five months the Commission and the Court had switched positions. In Mytinger & Casselberry,3 8 the Commission jettisoned Maico and adopted the quantitative substantiality rule of Standard Stations, while in Tampa Electri& 9 the Supreme Court, while not repudiating Standard Stations in so many words, refused to limit its inquiry to the substantiality of the amount of commerce foreclosed, indicating that other factors were also pertinent, such as the relative strength of the parties and the probable immediate and future effects of the arrangement on effective competition in the relevant market. 40 It is in the context of this fip-flopping that Brown Shoe must be appraised.
Conference Committee adopted the qualifying language of the present statute. S. Doe ] To determine substantiality in a given case, it is necessary to weigh the probable effect of the contract on the relevant area of effective competition, taking into account the relative strength of the parties, the proportionate volume of commerce involved In relation to the total volume of commerce in the relevant market area, and the probable immediate and future effects which pre-emption of that share of the market might have on effective competition therein. It follows that a mere showing that the contract itself involves a substantial number of dollars is ordinarily of little consequence.
Mr. Justice Black's opinion, though brief, is not free of ambiguity. The case may stand for a very narrow proposition. Mr. Justice Black states that the question before the Court is whether the Commission can declare it unfair for "the second largest manufacturer of shoes in the Nation... to secure a contractual promise from [hundreds of customers] that they... will not purchase conflicting lines of shoes from Brown's competitors." 4 ' 1 And he concludes that the Commission has such power "on the record here."-' Does this mean that the decision is limited to the facts of the particular case before the Commission, which involved a leading nationwide seller having a network of more than 600 customers subject to the restriction, with the inevitable concomitant foreclosure of competing sellers? 43 Another construction is possible. The Commission's opinion stated that Section 5 was violated because Brown's competitors were foreclosed "from selling to a significant number of retail shoe stores."" And Mr. Justice Black also stressed the number of foreclosed outlets. Does the case therefore stand for the proposition that the Commission may apply a standard of absolute quantitative substantiality-the number of outlets or dollar volume foreclosed-in assessing the validity of exclusives? This, of course, is the rule applicable to tie-ins 5 (but not exclusives) under Section 3. In this connection it is noteworthy that the Commission likened the challenged program to a de-in because the receipt of benefits was conditioned on accepting the exclusive. ] When the seller enjoys a monopolistic position in the market for the "tying" product, or if a substantial volume of commerce in the "tied" product is restrained, a tying arrangement violates the narrower standards expressed in § 3 of the Claton Act because from elther factor the requisite potential lessening of competition is inferred. Times-Picayune Publishing Co. v. United States, 345 U.S. 594, 60309 (1953).
[46.] "Respondent's practice of conditioning the benefits of membership in the plan to adherence to the restrictive terms of the franchise agreement for the purpose of foreclosing other manufacturers from selling to its franchisees is akin to the operation of tying clauses generally held as inherently anticompetitive." Brown Shoe Co., TADE RrEc. REP. 5 16316, at 21144 (F.T.C. 1963). It may be that the Commision treated the case in this fashion, bringing the proceeding under Section 5 rather than Section 3, because it was not certain that Brown's franchise plan fell within the language of Section 3. Since the independent shoe stores were free to continue to buy shoes from Brown without accepting the exclusive (they would, of course, lose the franchise benefits), Commission counsel may have felt that the "sale" was not made "on the condition" that the purchaser "not use or deal in the goods ... of a competitor or competitors of the .. seller," as Section 3 requires. On the other hand, the statute prohibits discounts to induce an exclusive, and the franchise But if the Supreme Court intended to sanction the Commission's application of the tie-in test to exclusives, contrary to the distinction drawn between these two restraints in Standard Stations, 4 7 one would expect an explicit declaration to that effect.
The opinion can be read yet another way. Does Mr. Justice Black mean that the Commission, under Section 5, may rely upon its "expertise" to strike down any exclusive dealing arrangement which, in its unlimited discretion, it deems improper? There is language in the opinion capable of such a construction. It is said that the Commission has "broad power . . . If this is the real meaning of Brown Shoe, the decision raises grave issues far beyond the law of exclusive dealing. Is it consonant with our democratic traditions to permit an administrative agency to refashion statutory standards of legality with no limit other than the vague concept of incipiency? This problem is particularly acute in antitrust, benefits could be construed to constitute a discount or rebate. In any event, the Supreme Court's opinion treats the case as an exclusive which could have been brought under Section 3.
[ This notion that the Commission has authority to condemn activity which, if full blown, would violate the Clayton Act is, to say the least, anomalous. The Clayton Act itself is designed to arrest acts and practices in their incipiency 52 which, when mature, could rise to the level of unreasonable restraints of trade or monopolization forbidden by the Sherman Act. That is why the statute talks of probabilities. To assert that the Commission may arrest incipient Clayton Act violations is to prohibit incipient incipienciesOa-which could have the effect of converting qualified into absolute prohibitions or of substituting the mere possibility of competitive harm for the reasonable probability which hitherto has been the test. 4 And the suggestion that the Commission, as an expert body, is better equipped than Congress or the courts to fashion appropriate rules is belied by the fact that the Commission's approach to exclusives has been anything but a model of consistency over the years.
Nobody today would argue for a stingy construction of the Commission's power akin to that in Gratz.r 5 That decision, widely criticized ever since it was handed down, unduly limited the Commission's ability to apply Section 5 dynamically. 0 The concept of unfair competi- It is this apparent absence of any guiding standard which makes the Brown Shoe opinion potentially dangerous-more dangerous than Grand Union r 7 where the Commission applied Congressional proscriptions analogously to an area arguably left uncovered by inadvertent omission. " " Now the Commission has been given authority to deal with cases squarely within the ambit of a specific provision of the Clayton Act without having to apply the statutory test. If exclusive dealing arrangements are inherently anticompetitive with no possible justification, why should they not be prohibited per se by the courts under Section 3? If the answer is that the judiciary does not have the authority to read Section 3 to permit of such a rule, is it a fair reading of the legislative history or indeed of the Federal Trade Commission Act itself that Congress gave such broad power to the Commission? If, on the other hand, an absolute quantitative substantiality rule is appropriate, or any other standard for that matter, why should it be a proper guide in one forum and not in the other?
But the underlying policy question is even more fundamental. What are the anti-social consequences, if any, of exclusive dealing arrangements? Are they all perniciously anticompetitive with no redeeming virtues? Are they all innocuous with no reprehensible anticompetitive effect? Are some bad and others good? If so, what is the criterion for determining which arrangements fall into which category? Should not that criterion be based on the ultimate purpose of antitrust to preserve competition, rather than to unrelated social goals? In any event, is there any justification for our being left in the dark about the policy postulate of the new rule?
For me the policy issue is quite simple. The legality of an exclusive depends upon the particular facts of each agreement. It may in some circumstances impair and in others strengthen the competitive forces in the relevant market. That is why neither the common law, the Sherman Act nor the Clayton Act has condemned all exclusives out of hand. Where no substantial anticompetitive effect is likely, the freedom which should be protected is the freedom to contract, not the freedom to buy in a market untrammeled by any restriction, however reasonable.
III. Mergers and Markets
Each of the past several years has witnessed a new act in the unfolding drama of Section 7 as applied to horizontal mergers,3 Each year the noose became tighter and tighter. 00 This year the judicial playwrights sprung the trap door."' If Joe's DelicatessenO 2 has not yet become the law of the land, at the very least, its methodology has been accorded the flattery of judicial imitation.
The evolution of the judicial construction of amended Section 7 as applied to horizontal mergers has been remarkably swift. The curtainraiser of this four-act play was Brown Shoe,6 decided in 1962. There Chief Justice Warren provided a comprehensive and what appeared to be authoritative exegesis of the statute, ruling that each merger is unique and must be functionally viewed in the context of its particular industry; that per se rules are inappropriate; and that statistics alone are insufficient to determine whether a given acquisition is likely to substantially lessen competition.
The doctrine of Brown Shoe withered in Act Two. Philadelphia National Bank, 64 decided in 1963, announced a rule of presumptive illegality when a merger "produces a firm controlling an undue percentage share of the relevant market, and results in a significant increase in the concentration of firms in that market .... .", What is more, in a pregnant footnote, Mr. Justice Brennan added that, ..... if concentration is already great, the importance of preventing even slight increases in concentration... is correspondingly great"l The merger, producing a firm with a 30% share of a market in which the top four banks controlled 78%, was held unlawful.
Act Three was in two scenes, Alcoa-Rome 7 and Continental Can, 6 but the plot was the same in both. A slight (as distinguished from significant) increase in concentration in already highly concentrated industries was declared, without more, to be unlawful. Mergers resulting in combined market shares of 29% and 25% were prohibited even though the increase in the market share of the acquiring company as a result of the merger was only in the 1 to 3 % range.
The stage having thus been set, last Term's decisions in Von's Grocery 9 and Pabst 7 0 brought down the curtain on the Final Act. Von's, the third ranking food chain in the Los Angeles area, acquired Shopping Bag, the number six company. 1 Together they became the second largest chain with sales of about $172 million annually and a market share of 7-1/2 %.72 Both companies had impressive records of growth by internal expansion prior to the merger. In a ten-year period Von's had practically doubled the number of its stores, from 14 to 27, while Shopping Bag went from 15 to 34.73 At about the same time the number of single store operators in Los Angeles decreased from 5,365 to 3,818.14 By 1963, three years after the merger, there had been a further drop to 3,590.7 5 During roughly the same period, the number of chains with two or more grocery stores increased from 96 to 150.70 "While the grocery business was being concentrated into the hands of fewer and fewer owners, the small companies were continually being absorbed by the larger firms through mergers." 77 Thus, from 1949 to 1958 nine of the top 20 firms acquired 126 stores from their smaller competitors. 8 Mr. Justice Black, writing for a six-man majority, 7 invalidated the merger solely on the basis of the facts that I have just outlined: "These facts alone are enough to cause us to conclude contrary to the District Court that the Von's-Shopping Bag merger did violate § 7.#"8)
The Court's opinion derives logically from Mr. Justice Black's fundamental premise: that the basic purpose of Section 7 "was to prevent economic concentration in the American economy by keeping a large number of small competitors in business."
' If Section 7 is indeed an anti-concentration statute, and if concentration means, as Mr. Justice Black states, "a total decrease in the number of separate competitors," 8 1 2 then it follows inexorably that a horizontal merger in a market in which the number of firms has decreased is violative of the statute. The difficulty with this syllogism is that the major premise is faulty. Section 7 is not an anti-concentration statute pure and simple; a statutory violation presupposes proof that competition is likely to be diminished, and such impairment is not the inevitable result of an increase in concentration. Moreover, Mr. Justice Black's notion of concentration is, to say the least, novel; it goes far beyond what was heretofore accepted to be the understanding of that term and what the Solicitor General argued to the Court in his Von's brief.
Concentration, both in economics and in law, has traditionally meant the collective economic power, measured by market shares, of the leading firms in a line of commerce. 8 3 Thus, the Solicitor General, in arguing for the illegality of the merger, set forth the Government's proposed rule in terms of market power and tendency towards oligopoly. According to the Government's brief, "a merger between direct competitors which occurs in a market still relatively unconcentrated but beginning to display the attributes and symptoms of oligopoly, and which contributes appreciably toward further concentration of that market, violates Section 7 .... ."84 In explaining this proposed criterion, the brief went on to talk about the "transformation of small-firm, relatively unconcentrated markets into markets dominated by a few large and powerful sellers," 8s5 and the Government stressed the importance of the market shares of the 10 largest sellers in assessing the relative state of concentration of the market. (1964) . No one will deny that the Sherman and Clayton Acts are biased against concentration. But the concentration which thes enactments are designed to prevent is that which results in monopolization, undue restraint of trade or substantial lessening of competition. In other words, they are not anti-concentration statutes simpliciter.
[ Mr. Justice Black ignored the Solicitor General's argument. His opinion does not discuss whether the Los Angeles grocery market was beginning to show evidence of oligopoly, nor does he even refer to the collective strength of the leading companies. To Mr. Justice Black, a decrease in the number of separate competitors constitutes an increase in concentration which, in his words, "is the crucial point here." 8' 7 If the facts are examined in the context of the usual meaning of concentration, far from showing a tendency in that direction, economic concentration in the market had in fact decreased. The market position of Safeway, the leading chain, declined in the decade preceding the merger from 14 to 8%,88 and the combined market shares of the leading chains likewise declined over the same period. 80 Nor is there any mention by Mr. Justice Black of the health and intensity of competition in the retail grocery business in Los Angeles -between chains and single stores, established firms and newcomers alike; 90 of the ease of entry into the field; 0 1 of the opportunities afforded for stores of all sizes by the population explosion in Los Angeles; 9 2 of the substantial turnover in the membership of the top 20 firms; 93 of the fact that many of the acquisitions in the relevant market were not horizontal, but rather market extensions; 4 or that fewer than half of the stores of Von's and Shopping Bag were so situated as to be able to compete with each other. 9 0 Only by reading the perceptive dissenting opinion of Mr. Justice Stewart, 99 joined by Mr. Justice Harlan, can one appreciate the wealth of evidence that the majority disregarded.
Mr. Justice Black evinces a similar preoccupation with concentration in his other merger opinion of the past Term, Pabst. 07 Pabst, the nation's tenth largest brewer, acquired Blatz, which ranked eighteenth, 98 the new entity thereby becoming fifth with a market share of 4.5 .. 90 Three years later the merged company ranked third and its [ 101 The Court holds that the Government had "no duty" to prove that the decline in the number of competitors was due to mergers;2 0 -it makes no difference what the reason was. In the period 1957-1961, the market share of the top ten firms increased from 45% to almost 530.103 This evidence, to Mr. Justice Black, was "amply sufficient to show a violation of § 7" in the national market. 0 4 Putting Von's Grocery and Pabst together, the essence of the Court's view on horizontal acquisitions appears to be this: the merger of two successful competitors in a market in which the number of independent competitive factors has been decreasing for a substantial period of time is unlawful if the aggregate market share is 7.5%; and if, in addition, the combined market share of the leaders in the market has increased, a merger producing a 4.5% share of the market contravenes the statute.
The question remains whether such small percentages would have sufficed to make out a violation if the number of competitors in the market had not significantly declined or if the combined market shares of the leading companies had not increased. The head of the Antitrust Division apparently is not prepared to go that far. Shortly after Von's was handed down, Professor Turner, in an interview with the press, stated that the Government would proceed against a horizontal acquisition involving healthy competitors where each had a market share of approximately 4% if the industry involved was tending towards concentration.1 0 5 He did not elaborate on what he meant by concentration, but if he adheres to his prior writings, 0 0 he certainly would not be content with a mere counting of noses.
The statistically oriented rules of Von's and Pabst do not, alone, tell the whole story of the Supreme Court's merger decisions of 1966. After all, market share percentages can be derived only after the geographic and product markets have been delineated. In Pabst and Grinnell, 0 7 the Court addressed itself to these concepts as well, and the full import The most hotly contested issue in Pabst was whether the State of Wisconsin, as well as the nation as a whole, constituted a relevant geographic market, for in that State the combined share of the two brewers was 24%' 0 8 --a figure in the area of presumptive illegality under Philadelphia National Bank. Mr. Justice Black adopted this market, but in the process appears to have stripped the geographic market inquiry of much of its significance. The Court's opinion does not refer to a single fact in support of its conclusion in this regard. This was no oversight. The majority goes out of its way to deprecate the importance of geographic market definition in Section 7 cases.
Again, Mr. Justice Black's opinion stems from an unsupported major premise: "Congress did not seem to be troubled about the exact spot competition might be lessened; it simply intended to outlaw mergers which threatened competition in any or all parts of the country. ' 1 9 Thus, the Court held that, in a Section 7 case, it is enough for the Government to "prove the merger may have a substantial anticompetitive effect somewhere in the United States-'in any section' of the United States." 110 In other words, the Court ruled that in establishing the geographic area within which the effect of a merger is to be measured, it is no longer necessary to look to the facts in order to define an economically meaningful market entity. In Mr. Justice Black's words, the market need not be delineated "by metes and bounds as a surveyor would lay off a plot of ground.""' The Justice goes on to tell us that any "section of the country" means any spot in the United States where competition might be lessened"--the legislative history to the contrary notwithstanding.
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Ironically enough, the Government in Pabst did not seek the sweeping victory it obtained. The Solicitor General's brief made a convincing The Pabst approach to the geographic market issue is in sharp contrast to Philadelphia National Bank, where, whatever one may think of the result, the Court took great pains to grapple with the issue. 11 In Pabst, the question is treated cavalierly with the back of the hand. As Justice Harlan states, the statutory phrase, "in any section of the country," has been emasculated."1 7
The same disinterest in economic realities appears with regard to the definition of the relevant product market. As I have previously noted," 8 Alcoa-Rome" 9 and Continental Can'20 made clear that the Court was willing to manipulate product markets to facilitate antimerger enforcement. This process reached its zenith in Mr. Justice Douglas' opinion in Grinnell, which, although a monopoly decision, is equally pertinent to the product market issue in merger cases.
Each of the defendants in Grinnell was engaged in supplying fire, burglary or other kinds of property protection, all with a hook-up to a central station.' 1 2 The defendants' protection was "accredited" by insurance carriers, with the result that insurance rates were lower for their customers.' m In ascribing a monopoly to the defendants, the Supreme Court measured their market share, not in terms of the business of fire protection only, or burglary protection only, or protection against other calamities, or all of these together. The measure was not even the business of furnishing these services with a hook-up to a central location. Instead, the market was held to be the business of supplying fire and other protection (all lumped together) from a central station and then, only when accredited by insurance companiesm-a market which, in the dissenters' words the defendants' business "fits neatly"' 124 and "comes close to filling.' 125 As Mr. Justice Fortas' dissent notes, it is simple to find unlawful market power if the Court has "tailored the market to the dimensions of the defendants" 1 20 and utilizes a "strange, red-haired, bearded, one-eyed man-with-a-limp classification" of the relevant market.
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When the Von's-Pabst numbers game is added to the endless market possibilities sanctioned by Pabst and Grinnell, the Court's rules on horizontal mergers appear to provide the enforcement agencies with a vast armory of weapons to attack horizontal mergers. Now that the Court has spoken, the remaining question relates to the manner in which the enforcement officials wield this enormous power. Having regard for the number of mergers occurring each year, 128 selective enforcement becomes inevitable; there is plainly not enough government manpower to proceed against every merger falling within the ambit of Von's and Pabst with their new anti-concentration premise. We can only hope that the Antitrust Division and the Federal Trade Commission will exercise their awesome administrative discretion with prudence and objectivity. Blank checks have a habit of bouncing back.
On the policy level, the opinions unfortunately are singularly unilluminating. We are not told how the economy will be strengthened, the public interest promoted or the cause of antitrust advanced by the artificial definition of markets and the conversion of Section 7 from a prohibition of anticompetitive mergers into a ban on concentration. Yet, after all, this is the basic issue. If mergers truly have anticompetitive implications, they can be readily forbidden under the carefully framed rules of Brown Shoe. When those rules are by-passed, one can only assume, as the dissents fully document, that the challenged mergers were not likely to impair competition in any properly defined market. What then is the policy basis for preventing such mergers? To me it is not enough to mouth such high-sounding generalities as concentration and the protection of small business. I believe we are entitled to a bill of policy particulars so that the Court's inarticulate premises can be openly debated.
IV. Monopolization
Most Sherman Act litigation arises under Section 1,'-with a Section 2130 charge thrown in as a mere make-weight. 3 ' The precise relationship between the two sections has always been one of antitrust's major perplexities. In Standard Oil of New Jersey, 132 Chief Justice White treated them as essentially synonymous, both being aimed at unreasonable restraints of trade, 133 but with Section 2 having a somewhat broader reach, since a restraint not yet undue might be challenged as an attempt to monopolize. 3 4 The more conventional approach, both in the decided cases' 35 and in the literature, 130 has been to regard Section 1 as requiring a lesser degree of proof than Section 2, since a restraint can be unlawful in the absence of monopoly power, whereas the existence of undue market domination is integral to the offense of monopolization.
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Unlike its wealth of learning on restraint of trade, the common law provided little illumination as to the meaning and scope of monopoly.'3 s Pure monopoly cases are extremely rare, 13 9 and it took many years of (1966) , were the first such administration before the rules governing the various Section 2 offenses crystallized. 140 The past Term is quite unique in that the ambit of our monopoly principles was explored in two of the Court's rulings.
The first of these was Walker Process, 14 1 in which the narrow issue was whether Section 2 may be violated by the maintenance and enforcement of a fraudulently procured patent. The facts were these: Food Machinery had obtained a patent for knee-action swing diffusers used in aeration equipment for sewage treatment systems, and brought an action against Walker, charging infringement. 42 Walker denied the infringement, sought a declaratory judgment that the patent was invalid, and counterclaimed for treble damages under Section 4 of the Clayton Act, 143 contending that Food Machinery had fraudulently obtained and maintained its patent and, by so doing, had been guilty of monopolization. 144 The alleged fraud was in the patentee's having misrepresented to the Patent Office that its invention had not been in public use for more than one year prior to the patent application when, in fact, Food Machinery itself had been party to such prior use.1 46 The District Court' 4 " dismissed the counterclaim and the Seventh Circuit 47 affirmed, both courts ruling that the remedy for fraud on the Patent Office is a Government suit to cancel the patent, or a defense to an infringement action, but that such fraud could not be used affirmatively as the basis of an antitrust claim. On certiorari, the Supreme Court unanimously reversed. 48 Mr. Justice Clark, for the Court, first rejects the contention that an antitrust claim cannot be predicated upon a fraud on the Patent 
1964).
[148.] In a separate concurring opinion, Mr. Justice Harlan emphasized that the Court's decision applied only to cases of deliberate fraud and should not be read to authorize the use of private antitrust suits to "reach monopolies practiced under patents that for one reason or another may turn out to be voidable under one or more of the numerous technicalities attending the issuance of a patent." 382 U.S. at 180.
Office.
149 But he makes clear that a violation of Section 2 requires more than proof of fraud. "To establish monopolization.., it [is] necessary to appraise the exclusionary power of the illegal patent claim in terms of the relevant market for the product involved." 1 30 In other words, the scope of the patent is not necessarily co-extensive with the relevant product market; and the offense is not made out unless the threshold element of monopoly power, in a meaningful economic sense, is proved. Accordingly, the case was remanded for a hearing on the merits.
The Court's reasoning in Walker Process is eminently sound. The monopoly resulting from a valid patent is, of course, immune from antitrust liability emanating, as it does, from the Government pursuant to explicit constitutional authority.15' Improper use of the patent may create liability, but the grant itself is unassailable. If, however, the patent is obtained through willful fraud, the grant is tainted and the patentee has placed himself through misrepresentation in a position to exclude others from a market which by right should be open to all. Such an unwarranted market position having been secured, the question becomes: What is the appropriate remedy? When the patent is either co-extensive with an economically realistic product market or commands a position of dominance within such a market, Section 2's prohibition of monopolization is applicable, as the Court holds. Per contra, when the patent does not confer upon its owner a dominant position in a meaningful market, Section 2 does not come into play, the proper remedy being cancellation of the patent or a defense against infringement; but antitrust may not be invoked because there is no contract, combination or conspiracy in restraint of trade and there is no monopolization, there being no monopoly power. The Court's other Section 2 decision of the past term was Grinnell.. 52 There the Government brought a civil action under Section 2 charging monopolization of the accredited central station service protection industry by four affiliated firms'5 3 enjoying 875o of the market as so defined. Over a substantial period of time, the defendants had acquired 30 competing companies 4 was filed, had a purchase offer outstanding for another. 1 6 The defendant companies also entered into restrictive agreements with each other limiting the aspects of the business in which each would engage.Y5 0 Moreover, they reduced rates in competitive areas while renewing contracts at increased rates in areas in which they had a substantial monopoly position. 157 In holding that Section 2 was violated on these facts, Mr. Justice Douglas provided the following restatement of the law of monopolization:
The offense of monopoly under § 2 of the Sherman Act has two elements: (1) the possession of monopoly power in the relevant market and (2) the willful acquisition or maintenance of that power as distinguished from growth or development as a consequence of a superior product, business acumen, or historic accident."" It will be noted that, under this formulation, the primary requisite to a finding of monopolization is the existence of monopoly power. Mr. Justice Douglas does not pause to define this crucial term, but there is no suggestion in the opinion of any departure from the traditional definition of monopoly power as the "power to control prices or exclude competition." 1 5 Since the existence or absence of such power cannot be determined in the abstract, it is essential to measure the defendant's position within a defined market.
But a finding of monopoly power does not mark the end of the inquiry. There must also be a willful acquisition or maintenance of that power. This language marks the Court's current interpretation of the teaching of Alcoa 160 and United Shoe Machinery'(" that not all monopolies are unlawful. Justice Douglas' succinct synthesis does not catalogue the myriad of facts which may constitute willful acquisition or maintenance. He does, of course, distinguish the unlawful conduct from "growth or development as a consequence of a superior product, business acumen, or historic accident." It is noteworthy that the metaphor of power thrust upon the monopolist is not indulged. That concept had produced great conceptual difficulty 0 2 and did not begin to indicate the full scope of the exemption of lawful monopolies from Section 2's strictures. 163 The difficulty with Grinnell arises not from its legal principles but from its market determination. Once the Court defined the market as accredited central station service protection, the case was over. The defendants controlled 87% of that market, and had willfully acquired and maintained that position.
In the four years that have elapsed since Brown Shoe"t was decided, we have become accustomed to the Court's constructing markets broadly to endow a conglomerate merger with horizontality. Likewise, we are no longer surprised to find the Court fragmenting a market both as to product or geographical scope when this magnifies market shares and enlarges the dimension of the acquisition.
I have frequently stated that the delineation of the relevant market is an economic matter and must correspond to business reality.2 0 5 This is especially imperative under Section 2, which is a criminal statute. To stigmatize an enterprise as monopolistic is fraught with serious consequences, of which the drastic remedy of divestiture is but one. Virtually all of the restraints which have been upheld under the rule of reason, both at common law and under the antitrust statutes, are uniformly condemned when the defendant possesses monopoly power. Thus, a seller with monopoly power may not enter into exclusive representation arrangements whereby he contracts not to sell to more than one buyer in a particular locality'6 0 --a restraint which, absent monopoly, has been traditionally upheld as reasonable. 07 Similarly, exclusive dealing arrangements at common law, 108 under the Sherman Act 69 and under Section 3 of the Clayton Act, 1 0 have been con-demned when entered into by a firm dominating the relevant market. The same rule of illegality applies to territorial and customer restrictions imposed on buyers to foster the orderly marketing of the seller's goods, when the seller is a monopolist.1 7 '
In view of these severe side effects of a finding of monopoly, the adoption of a tailor-made definition of the market may well produce grave injustice. If the courts hold as a matter of law that there are no competitors when in fact there are, a defendant may be placed at a serious competitive disadvantage and competition throttled rather than preserved. Our modem economy has developed along lines which reward the firm able to differentiate its product successfully from that of its competitors. If product markets may be fashioned to fit the defendant's peculiar marketing patterns, almost any producer or vendor of a non-fungible product may become vulnerable to the charge of monopoly. This would inevitably depreciate the entire monopoly concept and introduce further confusion into our antitrust jurisprudence.
I would like to believe that, as precedent, Grinnell is nothing more than a misapplication of perfectly valid principles to the sui generis facts of that case and that it does not portend a segmentation of markets to the point where undue market power disappears as an ingredient of a Section 2 offense.
V. Preliminary Injunctions and the FTC
The Supreme Court's propensity to decide antitrust cases on broad policy grounds reached its high-water mark in Dean Foods.1 72 Mr. Justice Clark's opinion for a five-justice majority'" confers upon the Federal Trade Commission the right to seek a preliminary injunction from a court of appeals in merger cases. Mr. Justice Fortas' masterly dissent 7 4 demonstrates that the ruling is not only bad law, but bad administration and bad policy as well.
Dean, the third or fourth largest distributor of packaged milk in the Chicago area, agreed to acquire the assets of Bowman, which ranked second, the merged company constituting a 23% market factor. 17 The plan was for Dean to acquire fixed assets, receivables and good will, with Bowman retaining cash, securities and real estate investments for distribution to its stockholders. 7 0 Dean then planned to dispose of most of Bowman's retail milk routes, certain of its plants and equipment, and to consolidate the remaining assets. 7 7
The Federal Trade Commission issued a complaint alleging a violation of Section 7 of the Clayton Act. Because the Commission has no statutory authority to issue preliminary injunctions, and the district courts' jurisdiction is limited to cases brought by either the United States or private parties,'", the Commission petitioned the Court of Appeals for the Seventh Circuit under the All Writs Act 70 for a preliminary injunction to maintain the status quo pending the outcome of the Commission proceeding. The Court of Appeals dismissed the petition, ruling that the Commission "did not have authority to institute this proceeding."' 8s0 The Supreme Court reversed and remanded for the Court of Appeals to decide on the merits whether an injunction should issue.
The All Writs Act provides that federal courts may "issue all writs necessary or appropriate in aid of their respective jurisdictions and agreeable to the usages and principles of law."' 8 ' As applicable to the courts of appeals, the statute has generally been construed to permit the issuance of a writ, usually mandamus, to protect the court's appellate jurisdiction 8 2 Mr. Justice Clark held that this statute authorized the granting of preliminary relief to the Commission in merger cases when an impending sale or commingling of assets threatens its ability to devise an effective divestiture remedy after decision on the merits. This result was reached in spite of the fact that the Commission had, for many years, sought authority in Congress either to issue preliminary injunctions itself or to petition for such relief in the district courts, and that Congress had repeatedly refused to confer such authorization.183 To Mr. Justice Clark, this history had "no relevance what- [183.] The Commission's persistent efforts to obtain legislation resting it with standing to seek preliminary injunctive relief began in early 1956, following two unreported opinions ever."' s4 To deny the courts of appeals power to grant preliminary relief under the All Writs Act would "stultify congressional purpose." 18 6
The majority opinion, to the dissenters, flies in the face of the careful enforcement scheme set forth in the Clayton Act; 8 0 it disregards the limited construction given the All Writs Act in prior decis. ions; 8 7 it perverts the proper functioning of appellate courts; 188 and it disregards ten years of legislative history. 80 Nevertheless, the precise holding of the case is narrower than might be supposed.
Since the Commission's only route to a preliminary injunction is via the All Writs Act, it faces an initial jurisdictional hurdle not confronted by the Department of Justice when it seeks preliminary relief in a district court. Acts which do not threaten to destroy present or prospective jurisdiction are beyond the scope of the statute. Accordingly, unless the Commission can show, as it did in Dean Foods, that an ultimate order of divestiture or other relief would be ineffectual, the courts of appeals would have no jurisdiction to issue a preliminary injunction, no matter how clear it may be that a merger violated Section 7. For example, in a case involving a pure conglomerate acquisition where the acquired company is to be maintained as a separate entity with no commingling of assets, a threat to the court of appeals' appellate jurisdiction could not be shown, and an injunction therefore would not issue.
Furthermore, even if the court of appeals is satisfied on the jurisdictional necessity for an injunction, the inquiry is not over. The court must still apply the traditional standards of equity and antitrust to decide whether the injunction should issue. The Commission must prove a "reasonable probability" that the merger is unlawful. court must balance the equities. 191 It must weigh the possible injury to the public against the harm to the merging parties 1 2 and consider the availability of less drastic relief, such as an order requiring separate functioning of the acquired company, pendente lite. 0 13 Only when the balance tips decidedly towards the Commission may an injunction be forthcoming. 194 If my analysis is correct, the practical effect of the decision may be quite limited. This was the conclusion reached by the Solicitor General in his brief on behalf of the Commission:
[T]he courts of appeals will not be inundated by applications of the Commission. Such applications will be made sparingly, be-cause many merger cases can proceed without preliminary relief and because the Commission is mindful that "all writs" jurisdiction is an extraordinary power to be invoked only in emergency situations1 95 On the other hand, experience has taught that when the Government rests its arguments on a narrow ground of decision, once a favorable result is obtained, it is used in later cases to support broader contentions. 96 If that history is repeated, applications to the courts of appeals for preliminary relief may become routine. I The important feature of Dean Foods to me is that the Court, having essayed the role of policy making instead of confining itself to matters -of statutory construction, legislative history and precedent, has come forth with bad policy. Reasonable men may differ as to whether the Commission itself should be empowered to apply to the district courts for preliminary relief instead of having to enlist the aid of the Department of Justice.1 9 7 But what justification is there for saddling already overburdened appellate courts with responsibilities that they are illequipped to discharge and which can be better performed by trial judges? The issues on petitions for injunctions in merger cases are quite complex; to do justice to the parties a full dress evidentiary hearing may be necessary; 9 s the hearing is in reality a trial and may require several days as a minimum. Does it make sense to convert appellate into trial courts and to have three judges do the work that may more efficiently be done by one? I If the courts of appeals afford the parties a real hearing, their appellate dockets must inevitably suffer; if injunctions automatically issue as a matter of course, the bitter lessons of the evils of trial by affidavit and rule by injunction will have been ignored.
The Supreme Court had no avenue open to it other than the All Writs Act by which to give the Commission the power it sought. Unlike a legislative body, it could not vest the district courts with power to grant injunctions under the usages and principles of equity. This only serves to illustrate the limited capacity of courts to fashion policy and the unsatisfactory results which obtain when those limits are breached. It is well to remember that the judiciary is not the only branch of government capable of governing.',)
VI. Intra-corporate Conspiracy
In a little noted decision last year, 2 0 the Federal Trade Commission resurrected one of the weirdest concepts ever to rear its head in antitrust jurisprudence-the doctrine of intra-corporate conspiracy.
Under a consent order entered in 1954, Schenley Industries had been prohibited from conspiring, combining or even consulting with any of its subsidiaries or affiliated companies with respect to prices and related matters. 201 The order had been agreed to in the wake of the Yellow Cab, 20 2 Timken 2°3 and Kiefer-Stewar 20 4 cases at a time when our antitrust enforcement agencies were singing Mr. Justice Black's spinechilling refrain: "The fact that there is common ownership or control of the contracting corporations does not liberate them from the impact of the antitrust laws." ' 205 Having champed under this strait jacket for more than a decade, Schenley decided to do something about it. What it did was to petition the Commission for a modification of the order, claiming that since its entry the law had changed and hence its restrictions on intra-corporate activity were no longer warranted.
The Commission rejected Schenley's application out of hand. In a terse statement, it asserted that it did "not agree with [Schenley] that there has been a change in law in this area of intracorporate conspiracy nor that the doctrine has been discredited over the years since 1951."20
In one sense, the Commission was right. The cases it cited are still on the books, and the Supreme Court has not had occasion to reconsider their sweeping language. But, as a practical matter, in the past decade the intra-corporate conspiracy doctrine had fallen into disuse. The Department of Justice for some years has entered into numerous consent decrees which exclude intra-corporate activities from their injunctive prohibitions; 20 7 the Commission itself, apart from the consent orders against the major distillers, has not attacked intra-enterprise arrangements; and the present head of the Antitrust Division, in August of 1965, stated that:
We should not press to the limits afforded by past decisions wherever on present evaluation those decisions appear to have gone too far. We should not, for example, attempt to push the intracorporate conspiracy doctrine as far as a free-wheeling interpretation of the Timken case might suggest.
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Against this background, the Commission's ruling in Schenley came as an unpleasant surprise.
What do we mean when we speak of intra-corporate conspiracy? Simply stated, this doctrine puts agreements eliminating competition among the member companies of a corporate family on the same plane and subject to the same antitrust rules as agreements among legally independent and separately owned and controlled businesses. In other words, under this doctrine it is just as unlawful for two subsidiaries of Schenley to fix the prices of I. W. Harper and Dewar's White Label as it is for Schenley and Seagram to enter into price agreements with each other.
There is a structural difference of great significance between the first and second sections of the Sherman Law. Section 1 forbids contracts, combinations and conspiracies in restraint of trade; it does not prohibit restraints of trade as such. Section 2, on the other hand, outlaws monopolization as well as combinations and conspiracies to monopolize.
Thus Section 1, unlike Section 2, requires a plurality of actors for its violation; it takes at least two people to contract, to combine or to conspire. Under Section 2, however, a single person, by himself, can monopolize or attempt to monopolize. It is only when the Section 2 charge is conspiracy to monopolize that there must be more than one person involved in the wrongdoing.
It has long been the law that when a company monopolizes an industry, the directors who authorize or participate in the challenged corporate action may be guilty of conspiracy with the corporation and each other to monopolize in violation of Section 2.203 There is no conceptual difficulty in such an idea, and nothing strange about holding directors liable for conspiring to commit the crime which the corporation can itself perpetrate alone. And if the monopoly scheme is carried out by a group of affiliated companies, there manifestly is no difficulty in charging the group with the collective crime of monopolization or with conspiracy to monopolize.
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Under Section 1, however, where the corporation by itself is incapable of violating the statute, serious theoretical and practical problems arise when the members of the same corporate family are proceeded against.
Let us consider a few examples. Is it price-fixing for the officers and directors of a company to consult with one another on the prices to be charged for the products the company makes? Are they guilty of a conspiracy to curtail production when they order a shutdown of their facilities when demand slackens? Are they illegally dividing markets when they establish branch sales offices in various parts of the country?
If the plurality of actors demanded by Section 1 were satisfied by the officers and directors of a single company, then no corporate action would be immune from antitrust attack. Even an individual proprietorship could not transact any business without violating the antitrust laws.
Needless to say, not even the most extreme partisan of antitrust has ever suggested so bizarre a rule.
We can thus start with the postulate that the internal decisions and actions of a single corporation, though formulated or executed by more than one person, are not subject to the prohibitions of Section 1. There must be a concert of action with some other legal entity.
Is that concert to be found in the relations between a parent and its subsidiaries or among affiliated companies?
Let us suppose that a corporation markets several brands through several subsidiaries. Or that its various functions such as production, selling and financing are carried on by separate subsidiaries. Or, finally, that it operates regionally through separate selling subsidiaries.
If the parent company sets the subsidiaries' prices, or if it instructs them not to deal with a particular customer or limits them to defined territories, are the constituent companies engaged in price-fixing, boycotting or dividing markets?
Suppose the officers of the parent confer from time to time with the executives of the subsidiaries on prices and terms and conditions of sale. Are such normal consultations evidence of an unlawful combination?
It is fatuous to require a corporation to compete with itself. There is nothing inherently anti-competitive in the use of subsidiaries. It is, of course, true that there are technical grounds for applying the conspiracy concept literally to the acts of related companies. Each corporation is a separate legal entity, so that joint action of two or more partakes of the essential legal characteristics of conspiracy. But antitrust is concerned with substance and not mere form.
What social objective is attained by compelling subsidiaries to compete with one another? I can see none. The Sherman Act properly requires that the external relations of any business be competitive and not collusive. But to demand internal competition within a business unit as well is to invite chaos without promoting the public welfare. Moreover, there can be no rational validity to a doctrine which can be easily circumvented by consolidating all affiliated and subsidiary companies into one corporation.
Is there any reason to assume that, if a family of companies is treated as a single unit, the door will be opened wide for antitrust violation? I see none. If the corporate group possesses or exercises monopoly power, Section 2 will close the door tightly whether the group be treated as one or several entities. Similarly, if the objective of the intra-corporate conspiracy doctrine is to prevent unified stock ownqership in companies which historically were competitive and independent, an effective tool is available in the antimerger provisions of Section 7 of the Clayton Act and there is no need to stretch the conspiracy concept to the breaking point.
In sum, there was no rational basis or any pressing enforcement need for the intra-corporate conspiracy doctrine when first announced and there is no such basis or need today. The plain fact is that intra-corporate conspiracy makes absolutely no sense, legal or economic, and should be flatly repudiated.
VII. Less Restrictive Alternatives
In a recent address, the Assistant Attorney General in charge of the Antitrust Division proposed a new yardstick for measuring antitrust legality. Referring specifically to vertical territorial restrictions, Professor Turner suggested that illegality should hinge on whether "the agreements [are] more restrictive than is necessary to achieve the legitimate purposes which they are claimed to serve." 2 1 A restraint should be upheld only if no less restrictive alternative is available. This test may appear, at first blush, to be plausible and unobjectionable; on analysis, it strips the rule of reason of any genuine content.
A vertical territorial restriction is an agreement whereby the seller restricts his dealers with regard to the geographical areas in which they may resell his product. 2 1-It serves several vital functions in the distribution of goods. To obtain optimum sales coverage, a manufacturer must secure a network of dealers who are willing and able to provide effective promotion, advertising and service. It is not easy to find dealers who will assume the risks inherent in distribution without some guarantee that their efforts will bear fruit, particularly where substantial pre-sale effort is necessary or after-sale service is important in maintaining the product's good will. Territorial restrictions provide such assurances by protecting the dealer from intrabrand competition, thus leaving him free to channel his energies towards the more vital interbrand competitive struggle.
Moreover, if the seller desires to achieve maximum market penetration, he must encourage his dealers to exploit the potential of their territories to the fullest possible extent. By overextending himself into neighboring territories, a dealer may spread himself too thin and neglect his duties in the home area. Furthermore, the temptation to steal the easy sale from his neighboring dealer-"skimming the cream" -may sacrifice the more difficult sale at home to the competing brand and, even more important, the neighboring dealer who needs some "cream" to sustain his business may be forced to drop the product as unprofitable. This is particularly so when the product requires preselling since the local dealer may not only lose his expected profit, but incur a loss. And when after-sale service is important, the local dealer may not do as good a job of servicing a product sold by someone else, the net result being customer dissatisfaction. Despite all of these factors, Professor Turner concludes that, except where a new firm or a new product is involved, "there are ample alternative devices, all less restrictive than territorial restraints, whereby a manufacturer can attempt to achieve an efficient, aggressive marketing system," 213 and accordingly "that territorial restrictions are
[not] reasonably necessary to any legitimate purpose .. ,,214 Although the Assistant Attorney General does not go into specifics, the less restrictive alternatives he has in mind are probably primary responsibility clauses 215 and profit pass-overs.
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There can, of course, be no doubt that such provisions are less restrictive than territorial restraints; but Professor Turner provides no evidence that they can successfully achieve the purposes sought by territorial restrictions. It apparently is enough for him that alternatives exist.
But what about the business man? Why should he be required to experiment with less restrictive (and possibly less effective and less practical) alternatives on pain of incurring severe antitrust liability? Why should he be second-guessed by economic theoreticians because he has elected to cope with his distribution problems in a business-like manner, selecting the arrangements which promise to be most effective from a business point of view?
The fundamental fallacy in this approach is that, no matter what the restraint, there will almost always be a less restrictive alternative, and indeed, further alternatives to each alternative ad infinitum. Since Professor Turner has suggested that his rule should apply to antitrust in general as well as in the area of vertical restraints, a few examples of its unworkability in other areas will serve to illustrate my point.
How would the Turner thesis operate in the field of industrial mergers? There is obviously a less restrictive alternative to every merger; the acquiring company can expand internally. Does this mean that whenever the acquiring company possesses sufficient capital to expand, the merger path is closed to it? Suppose a manufacturer seeks to acquire distribution outlets by acquisition. Is such vertical forward integration to be forbidden because a less restrictive alternative is available-a requirements contract with the company to be acquired? But what about the requirements contract itself? Isn't there a less restrictive alternative-namely, a partial requirements contract? Suppose the contract requires the buyer to buy 80%o of his needs. Will the seller be told that he has violated the law because a 40% agreement was possible? How about 25%? Or take a covenant not to compete. It is always possible to cut down the spatial and temporal scope of the restriction until it becomes meaningless. If we must search endlessly for less restrictive alternatives, inevitably we must end up with no restraint at all-which is another way of saying that there is to be no rule of reason in antitrust any more.
I am not suggesting for a moment that Professor Turner's question about the reasonable necessity of a restraint is not a proper question or that the existence of available alternatives is not a relevant factor. My objections are two-fold: a restraint should not be condemned, in the abstract, merely because it is theoretically possible to conjure up less restrictive alternatives; the legality of a restraint must be related to the basic antitrust goal of preserving competition and preventing monopoly. If the restraint promotes and does not suppress competition, it should be upheld under the rule of reason despite the availability of less restrictive alternatives. This was the wise counsel of Justice Brandeis 2 17 to which we should adhere.
VIII. Conclusion
The central theme of Cardozo's writings was that the judge in his creative role of lawmaker must strike a delicate balance between stability and change, order and progress. Under this view, judicial policy-making was to be limited to interstitial changes. In antitrust, a less modest conception of the scope of judicial law making has been in vogue in recent years, particularly in the cases I have reviewed in this paper. It must, of course, be recognized that the judicial process inescapably involves a choice of policy. What differentiates the present situation is the magnitude of the policy decisions. Perhaps later Courts may revert to a more circumscribed view of the proper role of judges in the policy area, but no such retreat is likely on the part of the present Court. 21 8 The vital question, therefore, is how can the bar and the academic community best assist the courts in making good policy?
As Justice Harlan has put it: "Constructive criticism of judicial decisions, as with other aspects of the work of the courts, is a good thing for the judiciary and for healthy development of the law. Only a warped judicial outlook could think otherwise. '2 19 Continuing, he writes: "Much of the useful criticism of judicial decisions, whether from the standpoint of substance or professional quality, now comes from the law schools. I believe it would be of great value were their output to be supplemented on an organized basis by bar critiques bringing to bear the points of view of active practitioners on important cases."1 2 20
But enlightened criticism is not enough. If the bar is to render maximum assistance to the courts, consonant with the noble traditions of our profession, the practitioner must be trained in preparing records and in making arguments which will enable the courts to decide policy questions wisely. 22 ' Training future practitioners and judges in the delicate art of policy making will require revolutionary changes in both the curriculum and the teaching techniques of our various law schools.
22 2 Along with these changes, I would hope that the courts would stop disguising their innovations by fictitiously ascribing them to the legislators, that they would with the fullest candor make their policy postulates explicit, and that they would welcome from counsel arguments touching upon the jugular policy issues. 
